
UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT 

 
  
CHAMBER OF COMMERCE OF THE  ) 
UNITED STATES OF AMERICA and  ) 
NATIONAL AUTOMOBILE ) 
DEALERS ASSOCIATION, ) 
 ) 
 Petitioners )  
  )  Case No.  09-1237 
v. ) 
 ) 
U.S. ENVIRONMENTAL ) 
PROTECTION AGENCY and ) 
LISA P. JACKSON, Administrator, ) 
U.S. Environmental Protection Agency, ) 
 ) 
 Respondents ) 

        

PETITIONERS’ NON-BINDING  
STATEMENT OF ISSUES  

        

Pursuant to this Court’s Procedural Order of September 10, 2009, Petitioners 

Chamber of Commerce of the United States of America and National Automobile 

Dealers Association hereby submit the following Non-Binding Statement of Issues 

to be raised in this proceeding to review the decision by the U.S. Environmental 

Protection Agency (“EPA”) and Lisa P. Jackson, the Administrator of the EPA 

(collectively, “Respondents”) to reverse EPA’s decision denying the State of 

California’s request for a waiver of Clean Air Act (the “Act”) preemption to 
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enforce its state greenhouse gas emission standards for model year 2009 and later 

new motor vehicles.  See 74 Fed. Reg. 32,744 (July 8, 2009). 

1.  Whether the Respondents erred in reconsidering and reversing EPA’s 

decision denying California’s request to waive preemption for its greenhouse gas 

emission standards under Section 209(b) of the Act. 

2. Whether the Respondents erred in concluding that California did not 

act in an arbitrary and capricious fashion when it determined that its greenhouse 

gas emissions standards satisfy the “protectiveness” standard imposed by Section 

209(b)(1)(A) of the Act. 

3. Whether the Respondents erred in concluding that California’s waiver 

request should not be denied under Section 209(b)(1)(B) of the Act, which 

mandates denial unless California can show that its greenhouse gas emission 

standards are needed to meet “compelling and extraordinary conditions.” 

4. Whether the Respondents erred in concluding that California’s waiver 

request should not be denied under Section 209(b)(1)(C) of the Act, which requires 

that California’s standards be denied unless they are consistent with Section 202(a) 

of the Act. 

5. Whether the Respondents complied with the procedural requirements 

of the Act and the Administrative Procedure Act when they reconsidered and 

reversed EPA’s final decision denying that request. 
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6. Whether California is precluded from obtaining a preemption waiver 

for its greenhouse gas emission standards under the Energy Policy and 

Conservation Act of 1975. 

 

Dated: October 13, 2009 Respectfully submitted, 

 __/S/___________________ 
 Robin S. Conrad  Matthew G. Paulson 
 Amar D. Sarwal Brian J. Faulkner 
 NATIONAL CHAMBER  BAKER BOTTS LLP 
  LITIGATION CENTER, INC.  98 San Jacinto Blvd. 
 1615 H Street, N.W. 1500 San Jacinto Center 
 Washington, D.C.  20063 Austin, Texas  78701 
 (202) 463-5337 (512) 322-2500 
   
 Andrew D. Koblenz Alexandra M. Walsh 
 Douglas I. Greenhaus BAKER BOTTS LLP 
 NATIONAL AUTOMOBILE 1299 Pennsylvania Ave., N.W. 
 DEALERS ASSOCIATION Washington, D.C.  20004 
 8400 Westpark Drive (202) 639-7700 
 McLean, Virginia  22102  
 (703) 821-7000 Counsel for Petitioners Chamber of 
  Commerce of the United States of  
 Of Counsel America and National Automobile  
  Dealers Association  
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CERTIFICATE OF SERVICE 

 I hereby certify that the foregoing Petitioners’ Non-Binding Statement of Issues has been 
filed with the Clerk of the Court this 13th day of October 2009 by using the CM/ECF System. 

The following participants or proposed intervenors in the case who are registered CM/ECF users 
will be served by the CM/ECF system. 

Attorney Name     E-mail Address 
Barbara B. Baird     bbaird@aqmd.gov 
Barney J. Chisolm     jack.chisolm@dep.state.fl.us 
Sean H. Donahue     sean@donahuegoldberg.com 
David D. Doniger     ddoniger@nrdc.org 
Kathleen A. Kenealy     kathleen.kenealy@doj.ca.gov 
Marc. N. Melnick     marc.melnick@doj.ca.gov 
Michael J. Myers     michael.myers@oag.state.ny.us 
Norman L. Rave, Jr.     norman.rave@usdoj.gov 
Leslie R. Seffern     leslies@atg.wa.gov 
Terrence J. Tierney     ttierney@riag.ri.gov 
 
 In addition, I hereby certify that the foregoing Petitioners’ Non-Binding Statement of 
Issues has been served by United States first-class mail this 13th day of October 2009 upon each 
of the following participants or proposed intervenors in the case who are not registered CM/ECF 
users: 

 
MARY E. HACKENBRACHT 
Office of the Attorney General 
1515 Clay Street 
P. O. Box 70550 
Oakland, CA 94612 
 
FREDERICK D. AUGENSTERN 
Assistant Attorney General 
Office of the Attorney General 
Environmental Protection Division 
1 Ashburton Place, 18th Floor 
Boston, MA 02108 
 
JOSEPH MIKITISH 
JAMES SKARDON 
Assistant Attorneys General 
Office of the Attorney General 
1275 W. Washington 
Phoenix, AZ 85007 
 

KIMBERLY MASSICOTTE 
MATTHEW I. LEVINE 
SCOTT N. KOSCHWITZ 
Assistant Attorney General 
Office of the Attorney General 
55 Elm Street 
P. O. Box 120 
Hartford, CT 06106 
 
VALERIE M. SATTERFIELD 
Deputy Attorney General 
Office of the Attorney General 
102 W. Water Street 
Dover, DE 19904 
 
MATTHEW J. DUNN 
GERALD T. KARR 
Senior Assistant Attorneys General 
Attorney General of the State of Illinois 
Environmental Bureau 
69 West Washington Street, Suite 1800 
Chicago, IL 60602-3018 
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DAVID R. SHERIDAN 
Assistant Attorney General 
Environmental Law Division 
Office of the Attorney General 
Lucas State Office Bldg. 
321 E. 12th Street, Ground Flr. 
Des Moines, IA 50319 
 
GERALD D. REID 
Assistant Attorney General 
Office of the Attorney General 
6 State House Station 
Augusta, ME 04333 
 
ROBERTA JAMES 
Assistant Attorney General 
Maryland Department of the Environment 
Office of the Attorney General 
1800 Washington Blvd. 
Baltimore, MD 21230 
 
BEVERLY M. CONERTON 
Assistant Attorney General 
Office of the Attorney General 
445 Minnesota Street, Suite 900 
St. Paul, MN 55101-2130 
 
KEVIN AUERBACHER 
JON MARTIN 
JUNG KIM 
Deputy Attorneys General 
Office of the Attorney General 
Richard J. Hughes Justice Complex 
25 Market Street 
P. O. Box 093 
Trenton, NJ 08625 
 

STEPHEN R. FARRIS 
JUDITH ANN MOORE 
Assistant Attorney General 
Office of the Attorney General 
P. O. Drawer 1508 
Santa Fe, NM 87504-1508 
 
JEROME LIDZ 
Solicitor General 
DENISE FJORDBECK  
Attorney-in-Charge, Civ./Admin. Appeals 
PAUL LOGAN 
Assistant Attorney General 
Oregon Department of Justice 
Appellate Division 
1162 Court St. N.E. 
Salem, OR 97301 
 
KRISTEN FURLAN 
Assistant Counsel 
Commonwealth of Pennsylvania 
Department of Environmental Protection 
Rachel Carson State Office Bldg., 9th Floor 
P. O. Box 8464 
Harrisburg, PA 17105 
 
WILLIAM W. SORRELL 
THEA SCHWARTZ 
Assistant Attorney General 
Office of the Attorney General 
109 State Street 
Montpelier, VT 05609 
 
JIM TRIPP 
VICKIE PATTON 
PAMELA CAMPOS 
Environmental Defense 
257 Park Avenue  South 
New York, NY  10010 
 
DAVID BOOKBINDER 
Sierra Club 
408 C Street, NE 
Washington, D.C.  20002 

 
____/S/________________________ 
Matthew G. Paulson 

Case: 09-1237      Document: 1210789      Filed: 10/13/2009      Page: 5


